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Honorable John A. Barra
State's Attorney
Peoria County Courthouse
Peoria, Illinois 1602
Dear Mr. Barra:

I have you e T you request ny opinion

gk Aucurred for feeding a
rCoerated in a county jail
ciglAipon ¢ crimingl charge be
essed a8 part of the costs of prosecution
&8s proyiced in section 13 of AN ACT to
revisq the law 4in relation to criminal
v dg?ge" (T1l. Rev. Stat. 1979, ch, 38,

h expenses may nct properly be

assessed as coate of prosecution upon

» gonviction, is the county authorized to
recover the value ef such expaenses by
civil proceedings?

1.

For the reasons harainaft&r’stated, it 48 my opinion
that the expense incurred in feading prisoners confined to a

county jaill while such prisoners are awaiting trisl rests with
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the county, and such expense may neither be taxed as costs o£=
prosecution to a defendant who is subsequently convicted nor,
in general, recovered through a et#il action. |

| Section 2 of "AN ACT to reyiseﬁﬁhe law in relation to
jaile and jailers” [Jails and Jaflers Act] (I1l. Rev. Stat. |
1979, ch. 75, par. 2) requires the sheriff of each county of
the first or second class to act as whrdan‘of the county jail.
Section 16 of the Jails and Jailers Act (I1l. Rev, Stat. 1979;' '“ 
ch, 75, par. 1€) provides, in pertinent part:

"The warden of the jail shall furnish each
prisoner daily with as much clean water as may be
neceasary for drink and personal cleanlinees,
and eerve him three times a day with wholesome
food, well cooked and in sufficient quantity.

On and after the first Monday in December, 1918,
the warden of the jaill in counties of the €irst
and second class shall procure at the expense of
the county, all necessary foods and o%geﬂons
Tor the support of the prisomers confined in the
Jaill, and when authorized by the eounty board so
to do may euploy at the expense of the county a
suitable poerson or persons to prepare the food for
the prisoners and to serve the same,

The said superintendent of the jail shall
from time to time consult with the county board
as to the quantity, kinds and quality of foods
and provisions necessary and proper to be procured.
All bills for such food and provisions, and for
the paration and service of the same, shall be

audited and allowed by the county b '
fron the county treasury. '*'*"ﬁz“”“zﬂmphaaln

Section 24 of the Jails and Jailers Act (Ill. Rev.
Stat. 1979, ch. 73, par. 24) provides:
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"The cost and expense of kéeping, main-

taining and furnishing the jall of each coumty,

and of keeping and maintaining the prisoncrs

thereof, except as otherwise provided by law,

shall be paid from the county treasury, the

account therefor being first settled and allowed

by the county board." R
In counties of the third class, the duties prescribed in the
Jails and Jailers Act are performed byﬁthg County Department | _
of Corrections under the supervision of the sheriff, as providéd'-
in the County Department of Corrections Act (Ill. Rev. Stat.
1979, ch. 125, par. 201 et seq.). Section 15 of the County
Department of Corrections Act (Ill, Rev, Stat. 1979, ch. 125,
par. 215) requires the county board to sppropriate funds for
the necessary expenses of the office of the sheriff in performing
its dutias pursuant to the Act.

The word "shall”, when used in a statute prescribing
the performance of an act by a public official or a public body
which may affect an individual's rights, must be given a

mandatory meaning. (Andrews v. Foxworthy (1373), 71 T11. 2d

13, 21.) That the duty of the wardea of a county jail to
provide food to prisoners confined zhefein is mandatory is
confirmed by raference to section 23 of the Jails and Jailers
Act (Ill. Rev. Stat. 1979, ch. 75, par. 23), which provides
penalties for the failure to comply with the requirements of
section 16 of that Act.
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When the language of sections 16 and 24 of the
Jails and Jailers Act 1s comstrued to give effect to the
imperative "shall"”, it is clear that a duty to feed prisoners
confined in the county jail is imposed on the sheriff, and a
duty to pay the cost thereof 1is 1mposad.on the county board. .
The liability of the county for the expense of feeding prisoners
confined to its jeil continues even wben_éueh a prisoner is
transferred or committed to a jail in a county other than that -
in which the prisoner's criminal cenduct was cormitted or is
alleged to have been committed. (Ill. Rev. Stat. 1979, ch. 75,
par, 25.) ’ ‘

The assessment of costs in ecriminal proceedings is
required by section 13 of "AN ACT to revise the law in relation
to criminal jurisprudence”, which provides:

"When any person is convicted of an offense
under any statute, or at common law, the court

shall give Judzment that the offender pay the

costs of the prosecution."

Section 25 of "AN ACT to revise the law in relation to costs"
€Il1l. Rev. Stat. 1979, ch. 33, par. 25) provides:
"The clerk of any court in this state is

hereby authorized and required to tax and subscribde

all bills of costs arising in any cause or proceed-

ing instituted in which he is clerk, agreeably to

the rates which shall, for the time being, be

allowed or specified by law; and shall in no case

allow any item or charge unless he shall he satisfied

that the service for which it was made was actually
performed in the cause.”




Honorable Jobn A, Barra - 5,

Section 16 of "Al ACT to revise the law 1n relation to clerks
of coar:s" (I11. Rev. Stat, 1979, ch, 25. par. 16) provides 1n B
pertinent part: . _
" 'E X B
Unless otherwise provided by rule or
admninistrative order of the Supreme Court,
the respective clerks of the circult courts
shall keep in their offices the following
books, to wit: _

® W ®

Fifth--A fee book, in which shall be
distinctly set down, in 4tems, the proper
title of the cause and heads, the cost of
each suit, 1nc1ud1ng clerk's, sheriff's and
witness' fees * % *

* & % "

The assessment and imposition of costs pursuant to

section 13 of "AﬁvAéT to revise the law in relation to crtminal'»
jurisprudence” is a mandatery duty, which may not be waived
a6 an exercise of judicial discretion. (People v. Keapbine
(1979), 77 I11. App. 3¢ 1039, 1047, cert. denied (1980), 101

$.Ct. 3546,) The allowance and recovery of costs rests entirely
upon the existence of statutes authcri~ing allowance; tha
assessment of costs not authorized by statute is an abuse of

discrecion. (People v. Rluck (1979}, 79 I11. App. 3d 532,

584.) No statute specifically authorizes expenses incurred in
feeding and maintainicg prisoners incarcerated pending trial to

be taxed as costs of proaecution.
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Furthermore, although statutory sheriff's fees are
among the costs whioh are required to be asgessed purguant to

saction 13 of YAH ACT to revise the Iaw im relation to criminal]

jurisprudence” (People v. Hanei (193@), 51 Ill. App. 34 684,
707-08, cert. denied (1981), 101 5.Ct. 1332), the expense of

feoding prisoners confined in the cbunt?vjail caunct be con-
sidered a fee of Lils cffice Section 1§ bf "A¥ ACT concerning
fees and salaries, and to classify the sevaral counties of
this state with reference thereto"” (I1l. Rev. Stat. 1979,

cb. 53, par. 37) provides, 4in partinent part:

“The faees of sheriffs in counties of the
first and second clzas shall be as follows:

& %

For feeding each prisoner, such coupensa~-
tion to cover the actual cost as npay be fiued by
the county board, but such compensation shall
not be ccnsiaerad 8 part of the fees ol the
office.

*® % % : ”
(Emphasis added.)

A wirtually identical provision applies.ﬁo‘the fees of sheriffs
of counties of the third class. (Ill. Rév. Stat. 1930 Supp.,
c¢h. 33, paxr. 71.) |
An unambiguous statute must be construed to mean what
it plainly expresses. (Lroste v. Kermer (1346), 34 Til, 2d
495, 503, cert. denled (19066), 385 U.8. 436.,) 3By the plain

and unampiguous terms of the provisions cited above, reimburse-

ment of the sheriff to cover the expense of feeding prisoners
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confined to the county jail 1s not a fee of his office. The
statute gives the county boerd the right to f£ix the cost of
feeding prisoners, at a rate not less than the actual éoat, aéf:
a matter of protection te the county. . Cbunty of Cook v. Q;}Eggg
(1693), 146 Ili. 268, 273. | o

Therefore, in the absence éfva statute authorizing

such expeunses to be taxed as costs.'it‘ié ny opinlon that there .
is no power to do so pursuant to section 13 of AN ACT to reviéé

the lav in relatlon to criminal Jurisprudence”, or pursuant to
any other ata#utory provision. |

In reeponse Lo your second question, the settled rule
of iaw is that the expensa of ka@ptng‘a prisoner in a jail or .
priason may not be'racov&red from the prisoner or his estate

uilass 8 statute specifically permits vecovery. (In xe Gardnerx

(Sup. Ct. Wis. 1338), 264 #.W. 647, 648; In_re Sprain’s Guardian-
ship (Sup. Ct. Wis. 1938), 263 N.W. 648, 649; 72 C.J.8, Prisons

§ 26 (1951).) In Illinols, recovery of certain expenses, such
a8 the cost of hospital services, is authorived by statute,
(See, e.g., Ill. Rev. Ztat, 198G Supp., ch. 38, per. 1205;
¢h. 75, par. 19.) Recent 1egislatioh will expand the puthority
of counties to recover from 3 convicted prisoner the expenses
of feeding and naintalaing him. L

House Bill 542, enacted as Public Act 82-717
(effective July 1, 1982), amends, inter alia, sections 24 and

25 of the Jails and Jailers Act to permit county boards to
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require a prisoner to reimburse the cohnty for expenses incurred
by hias incarceration, and to enforce chiégraquitemant by means
of a civil action against the prisonei. Public Act 82-717

adds the following language to aection 24 of the Jails and
Jailers Act: | |

n % % %

The county board may require convicted

pexsons confined in its Jail to relwburse the
county for the expenses incurred by their in-
carceration to the extent of their ability to

pay for such expenses. 7The State's Attornoy

of the county in which such jail 1s located may,

if requested by the Councy Board, iunstitute civil
actions in the circudt court of the county in which
 the jail is located to recover from such convicted .
confined persons the expensesa incurred by thelr
continement. BJuch funds recovered shall be peid
into the county treasury.” (Enphasis added.§

This amendment, by its own terms, applies only to "cemnvicted ._ |
persons” who are éonfined_&n 8 eoun;y'Jai;. The word “caﬂvtctedﬁ
was inserted in severzl amendatory cléﬁsés contaired in House
841l 542 by House Amendment Ho.l. Tn expiaining the purpose |
of House Amendment Lko. 1, Represent@tivﬁ J; J. wblf, co-sponeof
of the bill, statad from the floor:
"Amendment #1 13 being introduced at the request
of Members of the Committes. It * * % puts the
word ‘convicted' in [the provision] * * * o make

cercain that a gerson incarcerated awegiting trial
}

ngl% got be sub}ect to the provisions of this Bill.
o o (2

It is clear from both the language of House Bill 542 and the
commentary coutained in the debates pertaining to its passage,

that the authority of a county board to require reimbursement
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of the expenses of incarceration from a prisoner extends only
Lo persons convicted of an offense and confined following
conviction. As to persons incarcerated pending trial, it is
wy opinion that no statute authdri#dglé-aounty to recover
expenses of confinement from the prisauar, and therefore no
recovery may be effected. “

This conclusion wouléd not prohibit a county
boerd from recovering the expenses of confinament in cases
where the defendant is subSLquantly convicted and sentenced
to a term of incarceration in th@‘councy Jail, with credit
given against his'seﬂtence for time served in custody while
awalting trial, as provided in sections 5-4-1 and 5-8-7 of
the Unified Code of Corrections (Ili. Pev. Staet, 1979, ch. 38,
pars. 1005-4-1, 1005~8-7). Under such circumstances, time
served in custody pending trial becomes equivalent to a sentence
of 1naara¢ration for which expenses could be recovered undex
the terms of section 24 of the Jails.and Jailers Act as amended
by Public Act 82-717, 1In these circumstances, recovery of
expenses by the county would appear to be authorized.

To relterate, it is my opinion that the expenses
incurred in feeding a prisoner confinmed to a county jail
pending trial may not be taxed as coats_of prosecution to the

defendant upon conviction. ¥Except in the specific circumstances
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set forth herein, a county has no power to recover such

expenses from a prisoner by clvil asction.

Very truly yours,

ATTORBEY CGENERAL




